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Appear ances: Joseph B. Luckett, Esq., U S. Departnent of Labor,
Ofice of the Solicitor, Nashville, Tennesee, for
the Petitioner;

Ms. Deborah Chil ders, Narrows Branch Coal Co. Inc.,
Har dy, Kentucky, for the Respondent.

Bef or e: Judge Wei sberger

Statenent of the Case

The above-capti oned case was brought by the Secretary of
Labor (Secretary) seeking a civil penalty for an all eged
violation of 30 CF. R § 75.203(a) by Narrows Branch Coal Inc.
(Narrows Branch). A hearing was held on Novenber 9, 1995, in
Charl eston, West Virginia. The Secretary filed a Brief on
Decenber 15, 1995. Narrows Branch did not file any brief.

Narrows Branch indicated in a set of stipulations filed at
the onset of the hearing, that it does not contest the existence
of the cited violation, nor does it contest the cited gravity and
negligence. Narrows Branch raised as the only issue the question
of whether the penalties should be reduced pursuant to one of the
six criteria set forth in section 110(i) of the Act, i.e., the
effect of the penalty on the operator’s ability to continue in
busi ness.

Deborah Chil ders, Narrow Branch’s bookkeeper, testified on
its behalf. She opined that Narrows Branch m ght be about to go
out of business. |In support of her opinion she indicated that
Darrell WIllianms, it’s sole corporate officer and sole
st ockhol der, was attenpting to obtain new financing. Childers



was not aware of the type of financing that was bei ng sought.

Narrows Branch only | eased one mne, and owned no real
property. It was running two production shifts and one
mai nt enance shift at the time of the hearing, and enpl oyed
approxi mately 28 peopl e.

Narrows Branch entered into evidence docunents show ng a
bal ance due of over $250,000 on |oans fromthree banks, and past
due debts totaling $301, 316.05, including a total of over $45, 000
to the states of Kentucky and West Virginia (Resp Exs. 1-8).
Childers testified that Narrows Branch was paid for coal on a
per-ton basis, but was not aware of its current income. Narrows
Branch currently owes over $122,000 in unpaid civil penalties
(Gov't. Ex. 4).

Narrows Branch did not offer any financial audits in
evidence. It did not adduce any reliable evidence as to its
assets, liabilities, revenue or expenses. | find that it
accordingly did not adduce sufficient reliable evidence to
establish its present financial situation. Nor has it adduced
reliable evidence to establish that it has gone out of business,
and definitely will never resune business. | do not place any
probative value on the testinony of Childress that Narrows
Branch m ght go out of business, as such an opinion is nere
specul ati on.

For all the above reasons, | find that there is no basis to
mtigate a penalty based on its effect on Narrows Branch’'s
ability to remain in business. Considering the history of
Narrows Branch’s violations (Gov't Ex. 3), the degree of its
negligence, and gravity of the violations as set forth in the
order at issue, and the remaining factors set for in Section
110(i) of the Act as stipulated to by the parties, | find that a
penalty of $3,000 is appropriate.

ORDER

It is ORDERED that Narrows Branch pay a penalty of $3, 000
wi thin 30 days of this decision.



Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Joseph B. Luckett, Esq., Ofice of the Solicitor, U S. Departnent
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